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oe * QUALIFICATIONS AND Equa ApLomeNt OPPORTUNITY LAW 
ep r vu 


Cae 
Presented as Part of a/Symposium by David, L. Rose 


S before the American Fsychological ASsociation ~ 
oO Washington, £4, September 6,, 1976 
= fi iN : 
x - . . h if e s > ; é 
mt The tgpic ass{gned to me was the Government's : ‘ 
[am] ; 4 Bee /, : 
Lw View of QugM fications and Affirmative Action, I have 
taken the /MMberty of changing the assigned topic in 
] : j 2 *s - \ 
two ways Paecaisd i am here speaking for myself, and m 
s ; Ce y 


f 


i not for/She Government, I have stricken the reference 


Government's View." In addition have substi- 


f fe ’ ee 
f/7 Equal Employment Law" for "Affirmative Action," 


ypniy because affirmative action means so many. 
iX / « ; 2 ¥ : 
erent things to different people but also because e | 
ree : 


is eel more comfortable in trying to describe what the 
ft poeey > 


avlaw is, than in trying to guess what affirmative action ~~“ 


if , ’ ~ « = = w -re, 
’ should bed . _* ’ ; 


H / 


ay 
he? 


f- 1/ A.B., Harvard College 1953, c.l.; LLB, Harvard Law 


School, c.1., 1956. Mr. Rose has been. Chief of the 
‘ Employment Section, Ciyil Rights Division, U.S. Depart- 

- ment of Justice, shies Noeober, 1969, and as such has. 
been in cHarge (subject'to the supervision and control 
of the Assistant Attorney General, Civil Rights Division) 
of that Department's litigation program to enforce eqiial 
employment opportunity law. He is in addition, that 
Department's staff representative on the Equal Employment 
Opportunity Coordinating Council, which has ‘developed the 
proposed Uniform Guidelines on Employee Selection Procedures, : 
41 Fed. Reg, 29016, et seq. 
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; I have a hypothesis for yon codiay, It is that 
the courts have ang will continue to pay close attention 
-in Bd eaten discrimination cases not only to the de- 
eae of adverse impact caused by any employment test 
or gitier: saleceton wiceadute, but also to the overall 
- progiess with which, the engtoyer Le aaking tn“the dobe 
in question in terms of hiring groups that have previously 
been’ the victims of ‘discrimination. I do not of course 
claim to be a scientist. But I uriderstand that indus- 
trial psychologists are interested in numbers. Accordingly, 
Li intend to support my theory with statistical facts 
which all are arias of public record. 

Some an aes is necessary. As most of you 
know Congress passed the Civil Rights Act of 1964 in 
July of ini The equal employment opportunity pro- 
‘visions of that ne became effective a year later, in 
July of 1965. The act generally prohibited discrimination 
in employment. on the grounds of race, color, religion, 


sex or national origin. With respect to testing it 


contained the following clause; 


~ 


e « e nor shall it be an unlawful employment 
practice under this title for an employer to 
give and act upon the results of any.pro- — 
fessionally developed ability test provided 
that such test is not designed, intended or 
used to discriminate betayge of race, color, 
sex, or national origin, = . 


For the first severgl years of Ti@le VIL there was dis- 
| agreement as to whether the act prohibited only wectalig 
motivated practites oe wes practices which on: their 
face were discriminatory ae Ahecher it had’ broader 
coverage. As most of you know in-the landmark de-~ 
cision of Grizes ‘¥. Duke Power Company 2 ne Supreme 
Court held unanimously that the act prohibited not 
only qvert discrimination, but also any neutral 
practites which perpetuated past diesrintaaston, or. 
which operated mt exclude groups previously Stnaylin 
minated spalawe, ainkues those practices ghee justified 
by — necessity. With respect to tests and other ae 
selection acocaiueas the Supreme Court held spécifically 


' that if the practices had an adverse impact (i.e., operated 


to exclude. blacks or other groups disproportionately) 


‘ 
' 


S A 
2/ Sec. 703(h), 42 U.S.C. 2000e-2(h). \ 


3/ GOL U.S. 424, \: 
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“the employer was oblige 


to justify the test in terms of 
business necessity, In'short thd Supreme Court held 
that’ if a euleweids procedure had a discriminatory 
racial impact the employer was 0 liged to validate dt. 
. The Supreme Court's cats ah in Griggs v. Duke 
Power Company was rendered on Ma ch 8, 1971, Congress” 
adopted the Equal Employment Opportunity Act of 1972 
approximately a year later -- on March 24, 1972. That 
act amended Title VII in wdoatad ne aren 
Among other things it granted the Equal Employment 
depcinduitity Commission the authority to bring ‘suit and ‘ 
it extended the coverage of Title ViI to state andylocal, 


halide The substantive provisions of Title VII 


oe #4 


were left: largely unchanged.’ The ‘Comittee Reports 
e . wt 
and other portions of the legislative history discussed’: 


. rs ie ; 4 
the court decisions which, had previously been rendered 
under Title VII and found them to be consistent with 


Congr s$ional intent. In particular the Supreme Court 
decision in Griggs Vv. Duke Power Company was repeatedly 
cited with sewietet by re COOBTess s = 4/ The effect 


of the legtslative history’ was to ratify and approve 


4 


4/ See, e.g., Senate Report No. BehlSs 92nd Cong. 
.Ist.: Session, ppe 5, 14-15. 


e 


"the interpretations of Title VII previously adopted by 
if m 2 2 . ¢ 2 . . 5/ 
the Supreme Court in Griggs and in lower court decisions, 


i. The first principle concerning qualifications 
ia sadal éniioimaat opportunity law is therefore clear 
- and settled.” If a selection procedure has an adverse 

impact (i.e., it operates to exclude racial, ethnic, or 
ex Sroups dispenportionstaly the user must show its 
: t validity. Under the law therefore, the qualifications 


used must be real, not/paper or theoretical, 


o _ Even if validity is shown however, a second 


es principle has emerged. . Jerry Letwin indicated 
, earlier today, the Supreme Court has ruled in Albemarle 


" Paper Co. v. Moody, that en if validity is shown it 


remains open ! for. the complaining party to reve that , ) 


’ bien cece ‘since , wena also serve the ational Ss. K 


legitimate needs, Sf s 


4 ' ‘ 


‘5/' The contavedee Yaport stated (118 Cong. Rec. 7166): 
"In any area where the new law does not addvess itself, 
or in-any areas where a specific contrary intention is 
not indicated, it was: assumed that. the present caserlaw 
as developed by the courts would continue to govern the 
applicability and construction of Title VII. Quoted and 
relied upon by the Supreme Court in Franks v. Bowman 
Transportation fa; U.S. 44 U.S.L.W. 4356 (S. Ct. 
No. 74-728, March 24, 1976); Slip Op. p. 16-17, fn. 21. 


ee 


6/ ) 422 U.S., 405, 425. 


. The. equal sah tormeht opportunity law has intro- 
" duced into the field of testing the iin of the 
tires branches of Government, Executive, Legislative, 
and Judicial that the pursuit of excellence not result 
in discrimination against blacks, Spanish-surnamed 
Americans or women..s Industrial psychologists could 
previous ly assume that virtually any degree of validity 
. ae the use of a test. The only countervailing 
factor was the cost of administering the test. The 
civil given laws have changed that situation. Now 
any claims for validation sitiere bi edema’ against 
the extent to which the sclection procedure operates 
to aechinty (i.e., perpetuates the alas’ 2 Sid past dis- 
discrimination). 
It is my. tian. that those in the field™ 

of industrial psychology should measure and study} 
and consider’ the extent of adverse impact, and should — 
consider that Fictos in making reports and recommen- 
dations to users. It is further my theory that the 
appellate courts will give great weight to the extertt 
of adverse impact, and Ene 4 extent to which the par- 


ticular employer tias been or has not:been perpetuating 


the effects of past discrimination in its employment 


“Ks C 


| | \ 
practices in determining whether particular selection 
ee fa valid and lawful. ; 
There are several hundred { ederal udges in 
‘this country, They are of course, fron idely diverse - 
backgrounds and have lala -views and sbilities, As 
a group, however, t fey” are highly pragmatic and broadly 


‘experienced: They ‘have been dround long enough to be 


‘highly skeptical, They are intetested in what is 
| actually happening and in i fat how many persons are 
being hired, promoted, demoted, ete. If a test operates 
to perpetuate past. diucetuinatsion and to prevent an | 
employer from fisagesinting a previously segregated 
. job structure, it is my view that the judges ‘are Likely 
: ‘to ‘be skeptical of the eyidence of: validity and to 
“test it very carefully. Where there’ is ‘substantially nate 
no adverse Giver the equal enployment opportunity law 
is not even involvedi But if there is some “adverse 
impact, but the test does not substantially interfere ° 
with equal: employment opportunity objectives, it is 


¥ : . . ev 
my theory that the courts will be less likely to 


scrutinize the evidence carefully and will be more 


a ais to hold that the validity evidence is sufficient. 
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I have. conducted a survey of seven appellate 
cases, , In each of them the issue of the adequacy of the 


vaitatty study was one of the peanespad issues before © 
tow. 
“=the appellate éourt. In six the use of the. test was 


held unlawful on the grounds that the validity study 
“aid fot produce adequate evidence. In one of the 

cases the study was held to be valid and the use of 
the test held lawful. I will summarize for you what 


‘I found, based on the facts set forth in the judicial 
‘ Se, 
opemionsce the records. 
7/ 2 te 
In the first case “the employer required 
( uy 
peReanS of ‘three tests, the Bennett hachani¢el, the 


PTI Nunerfeal and ‘the PTI Verbal. The passing rates 


under ee ‘ghree tests was’ as "follows: - ie 

Bennett 4 7 99% 62.5%. 

PI Numerical J « 99% 57% 

PII Verbal ta Ty ‘99m 70% aa 


Until cult was filed ali blacks hired into eoklechsve. 


\ 


havesindng jobs, were hired as Yaborers for which none. 


eo. : 


i United Seatan v.. Georgia Power Company, Am F.2d 
906 es Cir. oa 


- 8 -. 


ne the above tests was senuieed, By ebane. 85% 
of the te white employees wére fired’ dite the higher 
paying, higher opportunity, traditionally white jobs 
for which the tests were iequtrale “The court held > 

that the validity study was inadequate and that , 

the tests were unlawful. © 4 | 

In the second cfse Bene test was used’ for. 

selection of fire fighters and purported to measure © 

vocabulary, reading, and knowledge -of mechanics, 3 

uditenktted New York City Government and current 

apeniin, af ree blacks and Hispanics constituted 

32% of the seuthaetin of New York City, they made up 
only 5% of the Fire Depactnsnts 20/ ss chough 11.5% 


of “the applicants were black or bil gersiady only 5. on 


-~- 1 oa 


of those- who passed the test ‘were black or Hispanic, a 


Moreover of those applicants who rated in the top 6294 
. 12/ 
only 3.2% were black-or Hispanic, “~~ In other words 


black or Hispanic persons had less than. one-third 


8/. Vulcan Society of New Pork ve Civil Genie commission, 
490 F. 2d, 387 (2nd Cir. 1973). A 
, 


9/ 360 F. Supp. at 1268. . ‘ 
10/. 360 F. Supp. at 1269 ir 

11/ 490 F. 2d at 392. 
12/ 360 F. Supp. at 1269. 


. 
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the chance of being selected than Pe ee 


“eandidate, The court held that the validation study was 


@ 


inadequate and that the use of the test was unlawful. 


LV the employer was using the 


In the third case 
Public Personnel Associftion testsof vocabularly, 
. arithmetic and general information for selecting 
police cetieae, The passing rate on the test was 
, 58% for white applicants and 17% for black applicants, 14/ 
While blacks and Hispanics constituted approximately 25% 
- of ‘he -aorkeoues of the City they-constituted only 3.6% 
a “of the Police Department. The court held the evidence 
of yaitalty' to be inadequate and held the use of the 
‘test to be unlawful. ; * 
The fourth case in our study concerned the selec- 


eee So. ane es Saar ia 15/- 


tion of fire fighters in Massachusetts, — The 


r 
test administered in that case concerned knowledge 


of material contained in a firefighters manual. The 


13/ Bridgeport Guardians v. oe Service Counission, 482 
F.2d 1333 (2nd Cir, 1973). 


(14/°354-F. Supp. 778, 784. 


, 15/ Boston Chapter NAACP v. Beecher, 504 F.2d 1017 
(ist Cir., 1974), certiorari denied 421 U.S. 910: 


my ee & | 


passing rate for whites pas and for blacks and 
Hispanics was 39%. Although t e black and Hispanic 


population.of Boston was 23%,\ less than 1% of: the 


bd 


uniformed personnel in the Fire Department was black 
‘or Hispanic. Similarly although Springfield was 12% 


black and Hispanic, less than 0.2% of its Fire Depart- 


@ 
ment was black or Hispanic, The court héld that the 
e = 2 _ _ ° 
validity evidence was not adequate and that the con- 


tinued use of the test was unlawful. 

ane fifth case we have ‘suiyeyed 16/ soncerned 
~& paper company in Pine Bluff, Jefferson County, 7 
Arkansas. That coynty was 30% black. Employment at 
the ‘paper mill had been totally segregated on the 


basis of race until 1962. At the time of the law suit 


the employer had 1,443 employees of whom 118 (or 8.8% = 


were black. if The use of tests was challenge agiiey 
for maintenance jobs. There were 255 skilled craft 
employees in such maintenance jobs, of which there 
were. only 2 blacks less than 1%) and those blacks 


were i aa 18/ The employer used both the «_ 


16/ Rogers:v, Int'l Paper Co., 510 F.2d, 1340 al 
Cir. 1975). 


17/ 510 F.2d at 1343 


18/ 510 F.2d at 1344.. go < 
oa , > mw iba? % 


4 


; » 
Wonderlic and Bennett tests for the selection of persons 


: in such maintenance jobs. Although there was no direct 
evidence of what the adverse impact of those tests was, 
the court held that there was sufficient showing of 
adverse impact and that ‘ie eu sdenee of validity was 
‘inadequate, and that the use of those testswas therefore 


‘unlawful. . 
~ : 19/ 
In the sixth case surveyed ~ the employer used * 


the Wonderlic and Bennett tets for the selection of 


the employees. The Court commented that: es 


years of diserimination has insured that 
all or tees 20 ies the upper level {production] 
were white, << : , 


*.~ "Thus the 105 persons who were s duvelvad in the 


“validity study, only four ate vlan, The evidence 
showed that 95 or 96% of the white applicants passed 


“the tests while the passing rate for blacks was either 


67%. or 4on 


8 


see 


19/ Albemarle v. Moody, 422 U.S. ba 
20/ 422 U.S. at 435. 


. 21/ See 472 F.2d., 134, 138, A study showed that the 
‘passing rate. for whites nationally was 96%, while the 

passing rate for blacks-was-64%, The brief of the 

plaintiffs stated that the 95% of the white persons 


, taking the test at the plant passed, while only 44% 


of such blacks passed, 


» 12 « 
; 
: 13 h 


‘W 


The court held that the evidence of validity 


4 


was not adequate and that the continued use of tests 


was, unlawful. 


The last case surveyed also involved selection 


‘ 22/ : 
of police officers. A test of verbal skills was 


used, -The passing rate on that test was 87% for 


white applicants and 43% for black ‘applicants. 


23/ 


Approximately 33% of the white applicants were 


actually hired woaraas only 17% of the black applicants 


‘were hired. Thus the evidence of adverse impact in 


_that 44% of the new police officer rec 


o . ? c 

e « : 
2/ Washington v. Davis, _U.S. 
Ct. Nos 74-1492, .June 7, 1976) ¥ 


° 


. P : 

terms of passing the test was similar to that of 

a showed . 
ts had been 


black and that blacks constituted approximately 447% 


cases discussed above. But the record 


24/ 


of the total police officer workforce. i 


22 
(S. 
23/ 512 F.2d at 958.) 
( a 
24) Slip. Op. Pe 4, 


a/ 


7a 13 ae - 


Moreover of the persons hired from January I, 1970 to 


* = 4 


44 U.S. L.W. 4789 


% 


4%. September 1970, which was the latest period of. time for 
‘ x . 


which: statistics ere available before the case was 
= saninatadesteins _heard, blacks comprised 72%-0f those taking-the-test, 

56% of chose spassing the test and 55% of those actually 
reporting for work. 23/ The court held that the evidence 
of validity was sufficient and that the use of the test 
was therefore lawful, . : 

I gon’ t want to overstate ‘the snake that I 
presented to you here today. I am not a Tetentist, and 


« . NOK 


my sampling of cases was not ‘based on any statistical 


.6. 


~ or other scientif$e principles. Moreover there were 
wd 


- 


_ many factors that entered into the courts’ decisions _ 


4 


other than the degree of adverse impact and the degree 


to which the employers were or were not taking effective 

" steps to provde for equal employment opportunity, . 
Moreover, T don't want to overstate my theory. ‘If 

an employer can produce persuasive evidence of validity, 


the court may'well accept it, regardless of the a 


of adverse impact of the test. «) ei 
a ; Rd j 
25/ 512 F.2d at 961 fn. 322° 
+ 
rn . $ 7 ‘ 
\ , 2 e 14 . 
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Nevertheless, I itive that the “evidence set 
forth ihews does support the proposition that the greater 
the degree of adverse impact and the smaller the degree 
accel to which an employer in fact desegregated a previously 
segregated workforce, the less likely it is that the 
selection Brocedyne. Widd withstand judicial scrutiny. 
What is the impact for the practicing psychologist? 


If you can develop or devise ‘valid tests for 
= police, fire or other job glaset#inettons which are 
populous and those tests have no adverse impact, by all 
means copyright the, instrument or try bo neat a patent 
roy Ka on it, for you may well make millions of dollars. Such 
< a selection instrument would be an answer to many, many 
probiend, mm Scr |, : | . 
. Even if oi ¢an't find ‘such an instrument, try 


to develop and validate instruments other than tra- 


ditional verbal tests, that have had a very severe F 

impact on! whisrficten. Instruments which have relatively 

5 little adverse impact are both likely to survive the 
initial-,challenge in court and if they do survive that 
challenge they are less likely to be met with an al- 
ternative sélection device which has a lower adverse 
impact. he 

ye Pe ails 
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. In any event, when you publish — papers, 
‘ormanuals or meld & report for potential users, include 
the extent. of adverse impact, so that the user can make 
inbeliteent decisions. Include the adverse\impact in- 
formation dn detail in the body of the report; and (in ar 
a summary of bie eenane where it is likely to be read, 
: For it is only by considering the degree a be hee 
impact that intelligent choices can be made concerning 
the use of qualifications, in light of equal employment — 


opportunity law. 


23 , 


